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Abstract

This thess examines the deficiencies in the legd-inditutiond framework that
governs the controversd relationship between the world's 255 regiond trade agreements
(RTAs) and the globd, multilaterd trade system. Lagt fal, trade minigers from the World
Trade Organization's (WTO) 144 member-countries sgnified the importance of this issue
by agreeing to claiify WTO rules governing RTAs in the new Doha Deveopment Round
of trade taks to reform the world trade sysem. This thess fird illustrates the concerns
that have placed RTA rules a the top of the Doha agenda. As a prelude to the legd
andysis, it then briefly reviews the larger debate over whether RTAs contribute to or
weeken and damage the multilateral sysem. Next, it explores the deficiencies in the
WTO's legd framework for managing RTAs, focuang exclusvely on the shortcomings of
Artide XXIV of the Generd Agreement on Taiffs and Trade. In this section, the thess
(1) highlights the most controversd, ineffectud provisons of Article XXIV, (2) discusses
the inutile process by which countries notify RTAs to he WTO, and (3) demonstrates that
the WTO's review in assessing RTAS compliance (or lack thereof) with Article XXIV is
pefunctory and usdess. The theds then examines what is being done to address this
problem, reviewing proposas in the WTO amed a modifying Artide XXIV. Ultimatdy,
this thess argues that changes to effectuate a more concrete, viable management of RTAsS

in the multilateral system are unlikely to occur in the foreseegble future.
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I ntroduction¥s Why Regional Trade Agreements are Such an Important |ssuein the
World Trade Organization

In November 2000, then-Director Generd of the World Trade Organization (WTO) Mike
Moore speculated that the world trade system’s future might be in question due to the escdating
popularity of regiond trade agreements:

Is there a risk that regionalism is becoming a stumbling-block, more than a

building block, for the new WTO, draining energy from multilateral negotiations,

fragmenting international trade, and creating a new international dis-order
characterized by growing rivalries and marginalization and the possibility of

hostile blocks?*

Moore wasn't questioning the importance or vaue of regiona trade agreements. He was,
however, aticulating a growing concern shared by many trade policymakers and economists that
the proliferation of regiond trade agreements spurred by globdization may be endangering the
future of the world trade system that has been in place since the end of World War 1I. Moore's
predecessor Renato Ruggiero had, in fact, voiced a smilar concern in 1996, when he wrote,
"Ensuring that regionalism and multilateralism grow together34and not apart.is perhaps the

most urgent issue facing trade policy-makers today."> And, just last month, Moore's successor,

the new WTO Director-Generd Supacha Panitchpakdi, warned that ‘by discriminating against

'“Globalizing Regionalism: A New Role for Mercosur in the Multilateral Trading System” Speech by
Mike Moore, Director Generd, World Trade Organization, Buenos Aires, November 28, 2000.
*Multilateralism and Regionalism in Trade,” by Renato Ruggiero, Director-Generad, World Trade
Organization, U.S. Information Agency, Economic Perspectives, WTO View, November 1996, p.1.



third countries and creating a complex network of trade regimes, such agreements pose a
systemic risk to the global trading system.”®

Regiondism refers to the pursuit of trade agreements between countries or groups of
countries across the globe. Bilaterd and regiond accords offer incentives and advantages to
trade among members to the disadvantage and exclusion of non-members® These "regiond
trade agreements’, or RTAS’, as they will be referred to in this thesis, have been growing a an
enormous pace over the last 30 years. As of December 2002, 255 RTAS have been notified to
the WTO, with scores of additiond RTAs under negotiation around the world® Regiond trade
comprises more than haf of world trade and RTAs are in place on every continent. In fact,
virtualy &l of the WTO's 144 members are parties to RTAS.

The other haf of world trade is conducted through the globd, internationa trade system
via multilaterdism.  Although it has no sngle definition, "multilaterdism” in this context refers
to trade conducted without discrimination throughout the world trade sysem® In 1948, the

world's economic powers crested this sysem by negotiating an internationd law%sthe Generd

Agreement on Tariffs and Trade (GATT)¥awhich established the system's rules. A hdf-century

% “Overview of Developmentsin the International Trading Environment,” Annual Report of the Director-
General, Trade Policy Review Body, World Trade Organization, WT/TPR/OV/8, Nov. 15, 2002, p. 3.
* “Regionalism and the Multilateral Trading System” Doha WTO Ministeriad 2001, Briefing Notes,
World Trade Organization, p. 1.
® In this thesis, unless otherwise noted for purposes of analysis, “RTAS’ will refer collectively to regional
trade agreements, free trade agreements, customs unions, and free trade areas. Note that this thesis
contains no discussions of the concept of “open regionaism,” which is considered by some to be an
aternative form of a RTA because it alows nonmembers to join a any time. Open regionalism is not
discussed here because it does not congdtitute a viable dternative to RTASs in the eyes of most trade
policymakers and economists. To understand why it doesn’'t work as a vaid policy aternative on sheer
economic grounds, see “Isthe WTO'’s Article XXIV a Free Trade Barrier?”, Working Paper No. 49/00,
Centre for the Study of Globdisation and Regiondisation, by Ben Zissmos and David Vines, pp. 31-32.
®“Draft Report (2002) of the Committee on Regional Trade Agreementsto the General Council,” World
Trade Organization, Committee on Regiona Trade Agreements, WT/REG/W/47, Nov. 4, 2002, p. 1.
" “Regionalism and the Multilateral Trading System” WTO Briefing Notes, p. 1.; World Trade
Organization Annua Report 2002, p. 40.; “Overview of Developments in the International Trading
Environment,”; Annua Report of the Director-General, p. 1.
® “Trading into the Future,” World Trade Organization, 2nd edition, Revised March 2001, p.4.
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later, the GATT law became a formd inditution in Geneva¥athe World Trade Organization
(WTO)¥awhose purpose is to foder free trade flow among dl WTO members and adjudicate
trade disputes under a Dispute Settlement Body.® At the heart of the GATT-WTO system is the
rule that WTO members may not discriminate against other members. In other words, if a WTO
member lowers a duty for another member, it must do so for dl members’® This principle of
non-discrimination is one of the main reasons countries join the WTO. It provides for a “leve-
playing fidld” for al membersto trade goods and services with one another.

And yet, it's easy even for noneconomists to see why there is a naturd tenson between
RTAs and the WTO sysem. RTAsY.by definition¥ provide trade benefits to other members at
the excduson and discriminaion of nonrmembers that should be protected from such
discrimination under WTO rules!!  Despite this, the GATT’s founding fathers recognized that
RTAs could benefit and invigorate the multilatera trade sysem. At the same time, they feared
that, left unchecked, RTAs could damege and even weaken the world system. Ther solution was
to create a specid proviso?a GATT Artide XXIV¥that dlows for RTAs only when two
conditions are met: (1) the level of a RTA’s trade bariers toward non-members are not “on the
whole’ higher than prior to the RTA’s formation, and (2) a RTA liberdizes “subgtantialy dl the
trade’ between its members!? Article XXIV was, in essence, an atempt to dlow RTAS to exist
within the larger system without damaging that sysem by having to follow certain disciplines®®
The hope was that Article XXIV would permit RTAs as an interim exception to the WTQO's nor+

discrimination rule until they could eventudly trangtion into full, multilaterd nondiscriminatory

° | bid.

% 1bid, p. 5.

' WTO 2002 Annua Report, p. 40.

2 GATT Article XXIV, Paragraphs 5 and 8.

'3 "Regionalismand WTO Rules: Problemsin the Fine Art of Discriminating Fairly," by Robert E. Hudec
and James D. Southwick, Chapter 2 of "Trade Rules in the Making: Challenges in Regional and



liberdizing messures*  So, GATT's framers intended Artide XXIV to be the sysem's
indrument for both managing RTAs and encouraging ther transformation into multilaterd,
GATT trade agreements.

Of course, what the GATT's creators could not foresee was the degree to which RTAS
would become popular in the decades to follow. Nor did they envison that such RTAs would
fal to trandform into multilaterd accords and that ther presence as sdf-contained, nor:
expanding trade regimes could actudly wesken and endanger the larger system, as Supacha,
Moore, and many others fear. Certainly GATT framers thought that Article XXI1V would protect
the multilaterd sysem from such an outcome. However, as the new millennium began, concerns
about regiondism’s impact on the multilatera system was of such concern to tade policymakers
that it was placed a the top of the agenda at last November’'s launch of the Doha Development
Round of trade taks. In Doha, trade ministers from countries in al corners of the WTO system
agreed to reexamine RTA rules via “negotiations aimed at clarifying and improving disciplines
and procedures under the existing WTO provisions applying to regional trade agreements”*°

This thess demondraies why GATT Artide XXIV has proven to be ineffective in
governing RTAs and what is being done in the ongoing negotiations to address the issue. It first
examines Article XXIV’s shortcomings as a lav and how it is subject to potentid abuse and
noncompliance by parties. It dso documents how Article XXIV’s notification requirements are
rardly followed by RTA members. Findly, it demondrates why the WTO's process of reviewing
whether RTAs comply with Articde XXIV’s criteria has proven to be meaningless.  Following

the legd andyss this thess examines what is being done within and outsde of the WTO to

Multilateral Negotiations’, M. Mendoza, P. Low, and B. Kotschwar, Editors, Brookings Institution Press,
1999, p. 48.

14 “GATT and the European Community: A Formula for Peaceful Coexistence,” Michigan Journal of
International Law, Fal, 1990, by Frederick M. Abbott, p. 3.

> Doha WTO Minigterial 2001: Ministerial Declaration, Paragraph 29, WT/MIN(01)/DEC/1, Adopted on
November 14, 2001.
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address this problem. Ultimately, the thesis anadlyzes the prospects for reforms to Article XXIV
and demondrates why such reforms are unlikely to occur in the foreseesble future.
A brief synopsis of the debate over whether RTAs help or hurt the multilaterdl sysem is a

logicd place to dart in andyzing the deficiencies of the Article XXIV framework.

[l. The Debate Surrounding RTAs¥s Trade Creation v. Trade Diversion

Before examining the sysemic faultlines in Artide XXIV, it is important to understand
the arguments that both support¥zand chdlenge¥athe contributions of RTAs to the multilaterd
sysem. Internationd economigts typicaly frame this debate around whether RTAs are “trade
credting’ or “trade diverting”*® This conceptud distinction was developed in 1950 by the
eminent economist Jacob Viner. Viner saw RTASs to be trade creating when a RTA dlows its
members to replace the importation of expensve, inefficiently produced goods from a non
member with chegper, more efficently-produced goods from other RTA members. A trade
creting RTA, Vine podulated, makes economicaly sensble trade more possble between
member countries*’

On the other hand, Viner saw RTAs to be trade diverting when they foster inefficient
commerce wherein a member, because of the RTA's rules, engages in unhedthy trade practices.
Trade diverson occurs when a RTA member imports codly, less-efficiently produced goods
from another RTA member rather than importing those same goods from a more efficient nort
member only because the RTA artificidly lowers the cost.'® In other words, Viner postulated,
RTAs are counterproductive and trade diversonary if they fogter trade within a RTA tha smply

doesn't make sense economicaly. He argued that trade diverson reduces economic welfare

1%« Free Trade Agreements: Impact on U.S. Trade and Implicationsfor U.S. Trade Policy,” CRS Report
for Congress, Congressiona Research Service, The Library of Congress, by William H. Cooper, April 9,
2002, p.7.

7 1bid.

¥ d.



when the “club rules’ of a RTA prevent hedthy economic trade conducted through natura
market preferences.’

Forceful arguments can be made on both sdes in the modern debate about RTAS.
Proponents suggest that RTAs are depping stones for countries in the journey toward full
liberdization. RTAS they argue, hedp "lock in" new liberdization, may be more efficient than
multilaterd  agreements to begin liberdizing in specific sectorss may fud domedtic politicd
momentum for subsequent liberdization, and may foster liberdization in other regions®
Former Treasury Secretary Lawrence H. Summers favors RTAs because, he argues (1) their
trade creating effects are likely to exceed the trade diverting effects, (2) even trade diverting
RTAs will likely improve some economic wefare (3) RTAs are likdy to have both trade and
nontrade benefits;, and, (4) wel-condructed RTAs will accderate larger, multilaterd
liberdization rather than dowing it down?® For Summers trade liberdization means trade
liberalization, irrespective of whether it is achieved regiondly or multilaterally.??

Edward L. Hudgins of the Cato Inditute agrees with Summers, arguing that RTASYaeven
if they result in some trade diverson¥ offer better prospects for addressing complex, intractable
trade issues than does the dow, often cumbersome, WTO sysem.?®  Jeffrey J. Schott of the
Indtitute for International Economics (IIE), argues that countries like the U.S. can't afford to not
be paty to such agreements. For Schott, nonparticipation represents lost opportunities and lost

business because U.S. exporters are handicapped when competing againgt producers in countries

“d.
? *Trade Blocs: Barriers or Stepping Stones for Global Trade?" Jeffrey A. Frankel, Harvard Univ.,
Keynote Speech before International Federation of Associations of Business Economists, The African
Finance Journal, November 19, 1997, Vancouver, Canada, p.11.
71 “Regionalism and the World Trading Systen?’, Lawrence H. Summers, Chapter 27, Trading Blocs:
Alternative Approaches to Analyzing Preferential Trade Agreements, Edited by J. Bhagwati, P. Krishna,
?znd A. Panagariya, The MIT Press, Cambridge, Mass., p. 562

Ibid.
%% "Regional and Multilateral Trade Agreements: Complementary Meansto Open Markets," TheCATO
Journal, Vol. 15, No. 2-3, by Edward L. Hudgins, Fall/Winter 1995-96, p.7.
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that are parties to RTAs?* Findly, one of the most outspoken proponents of RTAs is IIE
Director C. Fred Bergden, who agues tha RTAs are “the next best thing” to multilaterd
agreements and ultimately promote global liberdization.?

Opponents to RTAs take a much different stance, arguing that RTAs pose a threat to
multilatera trade rules. Even Bergden®zone of the most ardent supporters of RTASY2has
argued that, left unchecked, regiondism could result in a three-bloc (U.S., Europe & Asa) trade
world and a potentia Transatlantic trade war. The only way to avoid these outcomes, Bergsten
argues, is “for the WTO to be reinforced, reestablished, and reinvigorated at the center of the
trading system.”°

The eminent economist Jagdish Bhagwati of Columbia Universty shares Bergden's
concerns about the impact of RTAs on the multilaterd system. As one of the most outspoken
critics of RTAs and ardent supporters of the WTO, Bhagwati regards RTAs as inferior to
multilateral agreements because, by definition, they deny trading opportunities to non-members.
Bhagwati dso assats tha a RTA is inherently unhedthy even for the member countries
themsdves because it forces them to engage in wasteful, discriminatory trade practices rather
than trading induced by hedthy market preferences?’ Bhagwati dso argues that RTAs fail to
“lock in” podtive reforms in member countries and ingtead <olidify protectioniss measures
toward non-member countries that may have existed prior to a RTA.?® Findly, Bhagwati argues,

RTAs pose adminidrative nightmares because of clashing, incongruent regulations that exist not

* CRS report, p. 12.

% Ihid.

% “New Multilateral Round Vital to Counter Drift Toward three-Bloc World,” Speech by C. Fred
Bergsten, Director, Ingtitute for International Economics, 2001 Annual Meeting of the Trilatera
Commission, London [specific date of speech was unattainable].

" Multilateralismand Regionalismin the Post-Uruguay Round Era: What Role for the US?”, JgdishN.
Bhagwati, Chapter 2 of Multilateralism and Regiondism in the Post-Uruguay Round Erac What Role for
the EU, Edited by O. Memedovic, A. Kuyvenhoven and W. Molle, Kluwer Academic Publishers, Boston,
1999, p. 34.

%8 1bid, p. 35.




only between two RTAs but between RTAs and multilatera rules.  For Bhagwati, this
“gpaghetti-bowl phenomenon” of RTAs such as NAFTA (the North American Free Trade
Agreement), MERCOSUR (the Southern Common Market), EFTA (the European Free Trade
Asocidion), and ASEAN (the Association of Southeast Asan Nations) poses a danger to the
larger world trade system because true, multilatera free trade gets lost in the vacuum of
conflicting rules of theworld's 255 RTAs?°

1. Why GATT Article XXV IsInsufficient in Managing Regional Trade Agreements

As daed earlier, GATT Articde XXIV was intended to be the instrument that would
dlow RTAs to exig in¥aand complement without harming¥the globd trade syssem. Paragraph
4 of Aride XXIV¥ etablishes that RTAs can exis within the multilaerd sysem: “The
contracting parties recognize the desirability of increasing freedom of trade, by the devel opment,
through voluntary agreements, of closer integration between the economies of the countries
parties to such agreements”! However, Paragraph 4 aso provides a caveat that RTAs cannot
harm the larger sygem: “The purpose of a customs union or free trade area should be to
facilitate trade between the constituent territories and not to raise barriers to the trade of other
contracting parties with such territories.”?

The importance of Article XXIV:4 is that it edablishes the role of regiondism within the
auspices of the multilateral sysem. Paragraphs 5 and 8 provide specific criteria RTAS must meet
to be WTO-GATT compliant. This section first explores why Paragraphs 5 and 8 are ambiguous
and subject to potential noncompliance and even abuse by countries that are parties to RTAs and

don't want to be condrained by Article XXIV. It next examines the wesknesses in Article

XXIV’'s rules governing when counties must notify RTAs to the WTO. Findly, it looks a the

2 |bid, p.36.
% For brevity, references to paragraphs in Article X X1V will be denoted as such: XXIV:4.
%L GATT Article XXIV:4.



process by which the WTO reviews RTAs to determine their compliance with Article XXI1V and
shows how this review is meaningless in ensuring tha RTAs complement and not harm the
WTO system.

A. An Obsolete L awda How Article X X1V Has Been Ignored & Abused by Parties

The two man requirements a RTA must meet before it is dlowed to operate legdly
within the GATT-WTO system are (1) trade barriers cannot on the whole increase after a RTA is
created and (2) RTAs must cover substantialy dl trade among their members 3

1. Paragraph 5% Trade Barriers Must on the Whole Not Increasefrom a RTA

Article XXIV, Paragraph 5, dipulates that RTA members must not incresse the overdl
level of trade barriers toward non-members after the agreement is concluded:

the genera incidence of duties and other redrictive regulations of commerce shdl

not on the whole be higher or more redtrictive than the corresponding duties and

other regulations of commerce exiding in the same condituent territories prior to

the formation of the [RTA].>*

XXIV:5 is in essence an externd harness designed to limit a RTA’s trade bariers toward
nonmembers.  Two issues have emerged in the legd hisory of XXIV:5. First, how does the
WTO judge whether a RTA mests this requirement? Second, is there evidence to suggest that

RTA ocountries may use XXIV:5 to judify introducing¥rather than diminatingys otherwise

illegal trade barriers?

2 GATT Artide XXIV:4.
% This section does not attempt to address al legal issues raised by Article XXIV, nor does it address the
plethora of lega issues surrounding other GATT requirements on RTAs, including the GATS and the
Enabling Clause. This section only addresses the problematic Article XXIV requirements most often
cited in the lega and academic literature. For a comprehensive listing of all RTA legad issues, see: (1)
“Compendium of Issues Related to Regional Trade Agreements," Negotiating Group on Rules, World
Trade Organization, August 1, 2002, TN/RL/W/8/Rev.1 (02-4246) and (2) “Synopsis of ‘ Systemic’ Issues
Relating to Regional Trade Agreements, Note by the Secretariat’, March 2000, Restricted, 00-79,
WT/REG/W/37, March 2, 2000, No. 00-0789. These sources are used and cited later in this thes's.
% GATT Article XXIV:5(a) & (b). Note 5(a) addresses customs unions while 5(b) addresses free trade
aress. Referencesto XXIV:5 in this thesis will refer collectively to XXIV:5(a) & (b).
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The fird issue raised by XXIV:5 is how the WTO judges whether a RTA’s barriers are
“not on the whole higher or more redrictive’ than levels prior to the agreement’s formation.
Artide XXIV:5 is completdy glent in defining pivotal terms in the daiute.  This has made it
difficult, if not impossible, for RTA parties and the WTO itsdf to determine if this requirement
has been met.®* For example, what does "duties and other restrictive regulations of commerce
(ORRC9)" mean? Precisdly how ae ORRCs cdculated for purposes of meeting this
requirement? Does “ORRCs’ mean individua tariff lines, specific trade measures, or a country's
tariff schedule as a whole? Does it refer to “bound” or “agpplied” tariff rates, the first being
maximum, “celing” raes a RTA member agrees to apply to non-members, or, the second being
the actua rates applied, which may be lower?® The answer to this unresolved issue could mean
the difference between a country meeting this requirement, or not. However, Article XXIV:5
provides no guidance on this.

Other questions surrounding XXIV:5 have emerged. Does the “generd incidence of
duties’ and ORRCs have to involve an examination of a specific product’s pre- and post-RTA
duties, or, can an increase of duties in one sector (e.g. textiles) be offset by an associated greater
decrease of duties in another sector (equipment)?*’  Should ORRCs include trade policy

measures such as rules of origin, variable levies, quantitative redrictions, and customs users

% "WTO Rules Relating to Regional Trade Agreements," by Edwini Kessie, Counsellor, Council & Trade
Negotiations Committee, World Trade Organization, PowerPoint Presentation for Trade Policy Issues
Workshop, Asian Development Bank, Singapore, Maaysia, February 25, 2002, p. 13.
% "Agriculture, GATT, and Regional Trade Agreements’ by Sharon Sheffield, U.S. Department of
Agriculture Agricultura Economic Report, “Regional Trade and U.S. Agriculture,” Market and Trade
Economics Division, Economic Research Service, November 1998, AER/771, p. 88.; “Regionalism and
WTO Rules. Problemsin the Fine Art of Discriminating Fairly,” p. 53.
%" “Regionalism and WTO Rules: Problems in the Fine Art of Discriminating Fairly,” p. 53; "Does
Regional Integration Foster Open Trade? Economic Theory and GATT's Article XXIV", John McMillan,
Graduate School of International Relations and Pacific Studies, Univ. of Cdifornia, San Diego, from
"Regional Integration and the Global Trading System’, K. Anderson and R. Blackhurst, eds., London,
Harvester Whesatsheaf, 1993, p. 1.
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fees?®® In sum, exactly how does the WTO compare pre- and post-RTA trade barriers to judge a
RTA’s compatibility with GATT Article XXI1V:5? And, how does a WTO member that is party
to aRTA know if it has satidfied this requirement?

GATT-WTO officads and member-countries have never agreed on how XXIV:5's
evauaion should be made° The European Union (EU) has argued that a “balancing” approach
should be adlowed. According to the EU, a RTA's increase of discriminatory trade barriers in
one sector (eg. agriculture) may be more than offset by liberdization of another sector (eg.
manufecturing) as long as it leaves the nonRTA members “on the whol€’ better off after the
RTA in accordance with the statute®®  Countries outside the EU, however, have vociferoudy
argued that an increase in trade bariers in violation of XXIV:5 is jud tha%a violaion¥s and
cannot be offset or compensated by baancing a trade barrier’s increase in one sector with dleged
reductions to other sectoral barriers*!

Sungjoon Cho of Harvard Universty Law School argues that the GATT-WTO's legal
jurisprudence has consistently rejected this balancing idea*? If the WTO alowed this, Cho
contends, then the EU and other WTO members would be permitted to get away with substantia
trade diverson, snce they could expand trade bariers in a sendtive sector such as agriculture
where other members¥epecidly developing countries¥aare likdy to have a compadive
advantage®® Such a satutory loophole would not only dlow the EU to maintain its outdated,

costly, and trade-diversonary Common Agriculturd Policy, it would do so a the expense of

* Kesse, p. 15.

% 1bid, p. 24.

0 “Breaking the Barrier Between Regionalism and Multilateralism: A New Perspective on Trade
Regionalism” Harvard International Law Journa, Summer 2001, by Sungjoon Cho, President and
Fellows of Harvard College., 42 Harv. Int’| L.J. 419, 441.

** I bid.

“21d.

*d.
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gndler countries whose agriculturd  sectors represent their most promising¥zand  perhaps
only%4 “foot in the door” into the world trade system.

The baancing issue rased in Artice XXIV:5 has led to another, rdlated question on
whether countries can introduce quantitative restrictions under a RTA as long as some test can be
shown to satify Article XXIV:5. In 1999, “Turkey—Restrictions on Imports of Textile and
Clothing Products’ (hereinafter Turkey—Textiles) became the firsd dispute settlement case in
GATT-WTO history that addressed issues raised by Article XXIV.* At issue in the case were
quantitative redtrictions (QRs) Turkey had placed on imports of textile and clothing from India to
uphold its obligations in forming a RTA with the EU. Turkey argued that XXIV:5 does not
prevent the imposition of a QR as long as the “generd incidence” test above can somehow be
saisfied* India chalenged this view, arguing that RTA parties cannot Smply introduce trade
barriers aready prohibited by GATT: “the terms of Article XXIV:5 do not provide a legal basis
for measures otherwise incompatible with GATT/WTO rules,” Indiaargued.*®

The WTO Pand in Turkey-Textiles agreed with India, ruling that countries cannot use
Article XXIV to introduce QRs dready prohibited under GATT Article X1 (Generd Elimination
of Quantitative Redrictions) and Artice Xl (Non-Discriminatory  Adminidration  of
Quantitative Restrictions).*” The pand aso argued that QRs could be considered ORRCs that
are expressly limited by XXIV:5.% However, the WTO Appellate Body subsequently issued a
report reversng the Pand decison on this issue, concluding that Artide XXIV “may under
certain conditions, justify the adoption of a measure which is inconsistent with certain other

GATT provisions, and may be invoked as a possible 'defence’ to a finding of inconsistency” with

* Cho, p. 445; World Trade Organization Panel Report on Turkey-Textiles, adopted on May 31, 1999
(WT/DS34/R).

** Cho, p. 445; Kessig, p. 17.

*® Kessie, p. 18.

" Cho. p. 446.
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Artide XXIV:5% The Appdlate Body placed two conditions on a country’s use of this
exception.  To form a RTA that is exempt from Article XXIV:5, the Appellate Body contended,
a country must (1) demondgrate that the QRs in question ae introduced upon the RTA’s
formation and (2) tha the formation of the RTA would have been prevented if the country were
not allowed to introduce the QRs.>°

The Appdlate Body's reversd of the Pand decison and the criteria it created to judtify
QRs ae rather odd given the nature of RTAs themsdves. RTAsYiby definition¥require
member countries to reduce trade barriers to members, or to increase barriers to non-members,
when the RTA takes effect. This establishes the exclusonary “club rules’ that make indders
better off (and outsiders worse off) and is essentid to meking the RTA work>!  Given this, it
seems that a RTA member could very eesly%by virtue of the RTA itsdf¥%legdly judify the
introduction of an otherwise illegd QR under the Appdlate Body's test. Why would the WTO's
Appellate Body sanction QRs when they seem to undermine the basic limits Artide XXIV:5
attempts to place on countries introducing such measures?

Although WTO dispute settlement decisons are not binding in the way that American
court decisons are, the Turkey-Textiles Appellate Body ruling seems to have opened the door for
countries  subsequent introduction of otherwise illegd QRs under XXIV:5. In a 2001 dispute
settlement case, United Sates — Definitive Safeguard Measures on Imports of Wheat Gluten from
the European Communities (hereinafter US-Wheat Gluten), the Pand cited in its report the
Turkey Textiles Appellate Body ruling, concluding that “Article XXIV of the GATT 1994 may

provide a defence to a claim of violation of a provision of the GATT 1994, and may also provide

“® 1bid.
* Turkey-Textiles Appellate Body Decision, adopted on October 22, 1999 (WT/DS34/R), par. 45, p.11.
% WT/DS34/AB/R, para. 58.
*t “|sthe WTO's Article XXIV a Free Trade Barrier?”, Working Paper No. 49/00, Centrefor the Study of
Globdisation and Regiondisation, by Ben Zissmos and David Vines, p. 1.
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a defence to a claim of inconsistency with a provision of another covered agreement if it is
somehow incorporated into that provision or agreement.”®? Here, the US-Wheat Gluten pand
seemed to be raterating that countries may not only use Artide XXIV:5 to judify illegd QRs
under GATT 1994 provisons, but under other GATT provisons aswell.

If Artide XXIV:5 was an atempt to redrict a RTA’s introduction of trade-diverting
barriers, the opposite outcome has seemed to have occurred. It has become a vehicle for legdly
judifying¥arather than preventing¥asuch bariers.  Given this, dong with the fact thet it is
littered with unresolved issues around what it truly requires, it is not surprisng that XXIV:5,
according to Edwini Kesse, a counsdlor in the WTO's Council & Trade Negotiations
153

Committee in Geneva, is “one of the most controversial provisionsin the GATT.

2. Paragraph 8% RTAsMust Cover “Substantially All Trade” Among
Members

Article XXIV, Paragraph 8, requires the dimination of trade barriers with respect to
"substantialy al the trade’ (SAT) between RTA countries®  Unlike Paragraph 5, which serves
to limit trade discrimination to countries outsde of a RTA, Paragraph 8 seeks to protect RTA
members themsdves from another member’'s excluson of trade from the agreement. The idea
behind the SAT requirement was to ensure that countries go “dl the way” in their regiond
liberdlizetion.>™ As dated earlier, GATT framers wanted RTAs to be vehides that would

eventudly lead to multilaterd free trade agreements and not remain “stuck” as sdf-contained,

discriminating regiond initiatives. The SAT requirement, it was thought, would prevent this.

°2 Panel Report on US —Wheat Gluten, adopted on 19 January 2001 (WT/DS166/R), para. 8.180; August
2002 Compendium, Paragraph 37.
*3 "WTO Rules Relating to Regional Trade Agreements," by Edwini Kessie, Counsallor, Council & Trade
Negotiations Committee, World Trade Organization, Powerpoint Presentation for Trade Policy Issues
Workshop, Asian Development Bank, Singapore, Malaysia, February 25, 2002, p.12..
> GATT Article XXIV, Paragraph 8.
* Kesde, p. 43.
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The problem with XXIV:8 is that there has never been any agreement on just how much
liberdlization must occur before a RTA membe saidfies the SAT tet. Such an agreed
understanding, according to Austrdlia, “has so far duded the [GATT/WTO] membership>® This
confusion, according to the WTO's Committee on Regiond Trade Agreements (CRTA), has
resulted in an impasse in the WTO's review of RTAS compliance with Article XXIV.>" In other
words, Article XXIV’s imprecise, unclear, and highly controversd requirements have prevented
the WTO itsdlf from enforcing Article XXI1V.

CRTA has indicated that two interpretations of the SAT requirement have emerged. One
is a quantitetive approach, which favors defining SAT as a datidicd benchmark, such as a
certain percentage of the trade between the RTA members, to indicate whether a RTA'’s trade
coverage fulfills the SAT rule®® The problem with this quantitative approach, asserts CRTA, is
that countries use it to exclude a predetermined, st amount of trade, including such sendtive
sectors as agriculture, textiles, and clothing.®® It has been argued, for example, that the European
Free Trade Association, by excluding agriculture, violates XXI1V:8°° The other approach, a
quditative one, means tha RTAS cannot exclude any sectors (or a least mgor ones) from the
intrae RTA trade liberdization. However, CRTA points out that this gpproach, even if it includes
al sectors, does not automaticaly guarantee free trade® According to Kesse, CRTA has not
formally adopted or endorsed either approach.®?

Both Audrdia and the EU have taken a great interest in how the WTO should interpret
XXIV:8s SAT requirement and both differ sharply on the issue.  Audrdia for instance has

agued that “subgantialy dl the trade” requires RTA parties to include dl sectors (especially

*® Kessie, p. 4.
> WTO’s 2000 Synopsis of ‘ Systemic’ |ssues Relating to Regional Trade Agreements, Par. 54.
58 H
59 :gd
0 Kessig, p. 47.
*! lpid.
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agriculture). The EU has, in turn, argued that the word “subgantidly” in the SAT requirement
does not obligate a country to liberdize dl of its trade; otherwise “subgantialy” would be
meaningless and would not have been indluded in the statute®® The Pand in the Turkey-Textiles
cae examined this issue and concluded that the “ordinary meaning of the term
'substantially'...appears to provide for both qualitative and quantitative components.” ** Unlike
the QR issue in XXIV:5, the Appellate Body on this point agreed with the Pand, concluding that
XXIV:8s SAT tedt requires both a percentage of trade to be liberdized and the non-excluson of
aly mgor sector.  The Appelae Body argued that this test offers the requidte flexibility
because, dthough "subgantid" is cdealy not the same as "dI", it does require "something
considerably more than merely some of the trade."®®

Despite the Appdlae Body's optimism about its darificaion of XXIV:8 in Turkey
Textiles, one could argue that, by requiring both quaitative and quantitative approaches, it only
exacerbated the confusion and debate surrounding the SAT requirement.  According to Hudec
and Southwick (1999), the confusion about this requirement remans as high today as it did
before the Uruguay Round®® They speculate that the GATT drafters knew the SAT requirement
would cause a lega quagmire, but that requiring barriers to be reduced on all intraRTA trade
would have been impossble for prospective RTA countries to achieve and might have
discouraged too many RTAs®’

Bhagwati argues that XXI1V:8s SAT requirement was intended to close al potentid legd

loopholes that would dlow the GATT/WTO gstem to degenerate into an array of less-than-100-

%2 1hid, p. 46.
%3 bid, p. 48.
® Ibid, p. 52.

06« Reglonallsm and WTO rules: The Art of Discriminating Fairly,” p. 61.
%" Ibid, pp. 61-62.
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percent RTAs®® In practice, he argues, this rule's ambiguity and politicl pressures from RTA
advocates has made it nearly impossble for the GATT/WTO to sanction RTAs that cover Al
trade between its members.®

In retrospect, Article XXIV, Paragraphs 5 and 8, were well-intentioned provisons that
were shaped by competing interests and pressures.  On the one hand, they were created to limit
abuses by RTAs. On the other hand, they were Ieft sufficiently vaegue so as not to discourage the
formation of RTAs. The problem with these datutes is that they have not served as a concrete
legd anchor to govern RTAs in the multilaerd sysem. Precisdy wha these rules require
remans a fundamentdly unanswered quedion even a hdf-century after the system’s crestion.
The result, as we have seen, is that Article XXIV may actualy promote the use of trade barriers
rather than limiting them. But this is only one reason why policymekers are consdering
amending Article XXIV. Two other flawed processes¥athe natification of RTAs to the WTO
and the WTO' s ensuing review of them¥ are explored next.

B. Basic Notification Procedures Are Not Followed by Members

For a moment, le's assume that Article XXIV’'s requirements for RTAs under
Paragraphs 5 and 8 were concise, well-defined rules. For even for the best-written law to work,
it needs to be enforced. And, in order for Article XXIV to be enforced, the WTO needs a
mechanism by which it is timdy notified that RTAS exig or are under consderation so that it can
asess their compliance.  Article XXIV, Paragraph 7(a), contains such a provison, which dates

that “any [Member] deciding to enter into a...RTA...shall promptly notify' the WTO and make

%8 "Regionalism and Multilateralism: An Overview", by Jagdish Bhagwati, Chapter 1 from Trading Blocs:
Alternative Approaches to Anayzing Preferential Trade Agreements, Edited by J. Bhagwati, P. Krishna,
and A. Panagariya, The MIT Press, Cambridge, Mass., 1999, p. 7.

% 1hid.
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avaldble to it dl information the WTO needs to make an assessment of the RTA’s compliance
with Artide XXIV."

The problem with this notification requirement is that it is unclear as to when a country
must notify the WTO of a RTA. Mogt RTAS, in practice, are dready in force long before the
WTO is notified of ther exigence™ In the RTA between the EU and Turkey discussed
previoudy, the WTO was notified of the RTA a full two months after it went into effect. In
responding to criticism on this, the EU argued that ‘it might be impracticable for parties to a
RTA to notify their agreement before itsimplementation.” 2

Paragraph 7's only guidance on this timing requirement is the phrase “shdl promptly
notify,” which could mean notifying the WTO before a RTA is concluded or months, and even
years, after one is concluded. Not surprisngly, WTO members have differed sharply on this
timing issue, depending upon whether they favor multilaterd WTO liberdization, or if insteed
they have stakes in promoting RTAs”®  While some parties have argued that this notification
should take place before the RTA enters into force, others have inssted that RTAs deserve a
case-by-case agpproach in the notification timing to account for complexities and politica/lega
difficulies that may be a issue in a RTA’s raificaion.”* In practice, many RTAs are smply
never notified to the WTO, especialy in developing countries.

The inadequate and untimey notification of RTAs has been the subject of much concern
in this year's meetings of the WTO's Committee on Regiond Trade Agreements (CRTA). In
CRTA'’s third and find meeting of the year in Geneva two weeks ago, the CRTA’s Charman,

Boniface Guwa Chidyausku of Zimbabwe, voiced his concern about the gap between the

© GATT Article XXIV:7(a).
"I WTO August 2002 Compendium, par. 1.1.1, p. 5.
2 Kessig, p. 40.
® WTO August 2002 Compendium, par. 1.1.1, p. 5.
™ Ibid.
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number of RTAs tha exis and those that have actudly been notified to the WTO.”™
Chidyausku urged WTO members to comply with ther notification obligations under Article
XXIV:7 and explained the consequences of members recurrent delays in providing CRTA with
the documentation it needs to examine individud RTAs These indude difficulties in the CRTA
planning the duration of its meetings, the costs incurred by the WTO on unused resources (eg.
interpretation services), and the “appearance of a congderable time-lag for the firg round of
examination of an increasing number of RTAs”’® What could Chidyausiku do to stimulate more
effective compliance? His only tool was to cordidly invite WTO members to make sure tha
they provide the WTO with the requiste documents in accordance with deadlines established
prior to CRTA’s three annual meetings.”’

What is the likdihood tha Chidyausku's kind words will dimulae WTO
countries¥awho are expending limited resources in negotiaing RTAsYto teke the time and
expense to provide the WTO with documents that the WTO wants, but whose required
submisson is anything but dear in Artide XXIV:7? Highly unlikdy, especidly given the fact
that there are no consequences for countries failing to abide by Article XXIV, which brings us to
the find defidency in rules governing RTAsYathe WTO's review and enforcement of Article
XXIV, which is essentidly meaningless.

C. WTO’sReview Process of RTAsis Meaningless

The find deficiency in the WTO's legd framework for governing RTAs concerns the
rues by which it evduaes RTAS compliance with Articde XXIV criteria  To examine this
shortcoming in isolation of the two dready described, let's, for a moment, assume that (1)

Paragraphs 5 and 8 are wdll-defined, (2) the notification procedures are straightforward, and (3)

"5 Report (2002) of the Committee on Regional Trade Agreementsto the General Council” World Trade
%rganization, WT/REG/11, No. 02-6517, November 25, 2002, p. 2.
Ibid.
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the WTO receives dl of the information it needs to evduate a RTA’'s compliance with these
rues. To meke GATT Article XXIV work as intended even under these best of theoretical
crcumgtances, the WTO must have a dtrong, decisve adjudicatory body that determines a
RTA’s compliance or lack thereof with Article XXIV and an associated process by which illegd
RTAs arerequired to conform to the rules.

The WTO has a survellance process for evauating RTAs. Prior to 1996, RTAs were
notified to the Council for Trade in Goods (CTG) after which the CTG edtablished a "Working
Paty" to review the agreement.’® The Working Party then issued a report presenting its
conclusons and recommendations to the CTG on whether the RTA should be sanctioned as
GATT-compliant. The problem was that these reports were often inconclusve and the Council
rarely required RTA parties to make changes to their RTAs.”

In 1996, an attempt was made to improve this examination process. That year, the WTO
created the CRTA, discussed earlier, to conduct the WTO's rules of RTAs. CRTA was st up to
(1) assess the GATT-compatibility of individud RTAs and (2) evaduate the deeper, systemic
implications of RTAs on the multilaterdl sytem.® It dso was designed to be a standing body to
replace the ad hoc examinaions of RTAs by numerous Working Parties with systematic,
decisive evauations of RTAs®!

Has the CRTA successfully met its mandate that was set out in 1996? There is evidence
to suggest that the CRTA has fulfilled the second nmisson. Since 1996, CRTA has issued some
valuable reports on this issue and raised public awareness about the problems surrounding

multilaterdism and regiondism. These reports have highlighted the decades of legd debate

1d.
"8 K essie presentation, “ The Procedural Aspects-The Examination Process’, p. 1.
 1bid; McMillan, p. 10.
8 "Work of the Committee on Regional Trade Agreements,” World Trade Organization Background
Document on WTO website, www.wto.org (undated).
8 K essie Presentation, “The Procedural Aspects-The Examination Process,” p. 5.
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within the GATT-WTO about the deficiendes in rules governing RTAs, especidly Artide
XXIV.82  To its credit, CRTA has served as the primary WTO body that examines RTAs and
RTA issues  Working with limited resources, CRTA has done probably al it can do in
atempting to gather information about RTAS and issuing these broader reports on this problem.

That notwithstanding, there is little evidence to suggest that CRTA has adequatdy
performed its review of RTAs or issued conclusive reports determining their compliance with the
GATT. Since its creation in 1996, the CRTA has not found a sngle RTA to violae GATT
Artide XXIV.2  Conversdy, CRTA has never formaly sanctioned a RTA as being compliant
with WTO rules®® The CRTA ds has had enormous difficulty in completing its factud
examinations of RTAS, a process that precedes their legal andyss. Often, years ensue before the
GATT-WTO is ale to complete this prdiminary factud examingtion. In the case of the
Southern Cone Market agreement, or MERCOSUR, it was notified to the GATT in 1993, but a
decison on the CRTA'’s factua review of MERCOSUR has yet to be reached, nine years later.®
Just last week, CRTA issued its 2002 Report to the General Council where it reported that it had
pursued its examinaion work and the factua review of severd RTAs  However, the find
sentence of the report concluded that CRTA “has been unable to findize reports on any of the
examinations beforeit.”8°
The WTO has not hestated to vocdize its discontent with CRTA’s work. Last month's

2002 Annua Report by the WTO Director-Generd, for example, concluded that the CRTA has

%See  reports referenced in Footnote 33, Also see the CRTA’s website at
www.wto.org/english/tratop_e/region_e/regcom_e.htmfor moreinformation about the CRTA’ swork and
specific reports.
8 USDA Report, p. 89.
8 Eree Trade and Economic Cooperation Agreements Including Bilateral and Regional and Related
WTO Provisions,” PowerPoint Presentation on Group A Capacity Building Workshop on Trade Policy
I ssues sponsored by the Asian Development Bank, Singapore, March 1, 2002.
8« Report (2002) of the Committee on Regional Trade Agreementsto the General Council,” World Trade
Organization, WT/REG/11, No. 02-6517, November 25, 2002, p. 2.
®lpid, p. 3.
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“faled s0 far in its task of verifying the compliance of notified RTAs with WTO provisons, due
to various politicd and legd difficulties mainly inherited from the GATT years”®”  The August,
2002 Compendium concluded that CRTA’s two “intertwined” purposesa gathering information
on RTAs and assessng ther compliance with GATT rules¥ahas resulted in a “problematic
tandem.”®®  The result, according to the Compendium, is that “the examination mechanism has
perssently faled to serve these purposes adequately in the last four decades’, mainly because of
members divergent interpretation of GATT Artide XXIV's rules®® Just last week, the new
WTO Director Generad Supachai Panitchpakdi characterized the CRTA as being “moribund.”°

In truth, CRTA aone should not take the blame for the WTO's legd dstdemate that has
resulted in RTAs neither having been sanctioned as GATT compliant nor noncompliant¥s or
even for CRTA’s inability to produce the prediminary factud reports  WTO members
themsdlves have been rductant to provide information to CRTA and agree to information on
RTAs that later may be used against them by a WTO Dispute Settlement Pandl.®* This “dispute
seitlement awareness’ is grounded in the fact that the WTO has not established¥: and members
have not agreed on¥iprecisdy how the WTO dispute settlement process and CRTA
examinations of RTAs inteface with, and impact, one another. Until this underlying issue is
addressed, the CRTA is likely to continue producing reports that “merely set out the views of the

[RTA] parties that the agreement is GATT-legd, and of the non-parties that it is not”% The

8 Annual Report of Director General, November 15, 2002, p. 30.
:z WTO August 2002 Compendium, Paragraph 16, p. 7.
Ibid.

% “The Doha Development Agenda: Challenges Ahead,” Speech by WTO Director General Supachai
Panitchpakdi for the Fourth European Union-Association of Southeastern Asian Nations Think Tank
Diaogue. Speech given before the European Parliament, Brussels, November 25, 2002.
1 August Compendium, P. 7.
%2 “Regional Trade Organizations: Strengthening or Weakening Global Trade,” American Society of
International Law Proceedings, remarks by Amelia Porges, Senior Legal Officer, GATT Secretariat, April
7,1994.

22



August Compendium notes with concern that, if left unaddressed, this issue could result in WTO
litigation replacing the WTO's multilateral examination of RTAs*

Kesse rases another deeper more, fundamenta unresolved issue that is preventing the
CRTA from actudly taking a Sde in its determinations of GATT-compliance¥s sovereignty. To
what extent should the WTO be empowered to require changes to a RTA that it deems to be
illegd?®*  What should the WTO's role be in redigning RTAs in accordance with Article XXIV?
Who in the WTO should make this momentous decison that would send RTA countries kack to
negotiations? If the WTO's survelllance powers for RTAs are drengthened in the current Doha
Development Round, could it have the opposte effect, dienating countries from participating in
the multilateral trade sysem and further encouraging them to pursue RTAs that are nether
notified to the WTO nor compliant with Article XXIV?
D. Conclusionson Article XX1V’s Deficiencies

This section has examined why WTO rules surrounding RTAs are on the current Doha
agenda of multilaterd trade negotiations. These rules are ambiguous, not followed, and subject
to abuse by paties. Therefore, it is not surprising that that parties often don’t notify the WTO of
RTAs and tha the WTO cannot effectively and decisvely assess their compatibility with GATT
rules. It is obvious from the anadyds above tha WTO members themsdves are truly ambivaent
about whether they want to sacrifice the short-term gains from RTAs for deeper liberdization
achieved multilaterdly.

The result of this ambivdence over the years has been that GATT rules have had little
impact in governing RTAs in the multilaterd trade sysem. To this day, for example, questions
dill perdst as to whether Europe’'s Common Market, formed a hdf century ago, violated Article

XXIV and whether its waver from Article XXIV's rules was, in Bhagwati’'s words, “the

% WTO August 2002 Compendium, p. 7.
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beginning of the breskdown of the GATT's legd discipline, which we now seek to repair.”®®
The intense popularity of regiondism today and the quediondble leve of interest in
multilaterdian suggest that Articdle XXIV may no longer sarves the internationd economic
interests of the world trading community. As weve seen, Article XXIV inadequately governs
the introduction of RTAs into the world sysem. The fact that Article XXIV is completely slent
on how RTAs should operate and function within the WTO once established®® suggests that the
law should be clarified, reworked, replaced, or tossed out completely.
V. Proposed Reformsto GATT Article XXIV

The andyds 0 far illudrates the shortcomings of GATT Articde XXIV and its lack of
attention by WTO members. It is clear that reforms are needed to strengthen it, clarify it, or a
leest smplify what countries need to do ensure that a RTA is GATT-WTO compliant. Such
amplification, according to John McMillan, an eminent economist & the Sanford Universty
School of Business, would improve the chances that WTO members will abide it. “Any law that
is rarely complied with is a bad law,” sad McMillan “ A rule that was, on the other hand,
simple and perceived to be fair would have a reasonable chance of being obeyed by GATT
members.” %

So what is being done in the Doha negotiations to clarify Article XXIV? Not much®z so
far a leest. Since last November's ministerid, a few WTO members have taken the initigtive to
begin discussons on “negotiations aimed at clarifying and improving disciplines and procedures

under the existing WTO provisions applying to regional trade agreements,” as the Doha

% Kessie p. 41.

% Bhagwati, “Regionalism and Multilateralism: An Overview” , p. 8.

% «Breaking the Barrier Between Regionalism and Multilateralism: A New Perspective on Trade
Regionalism” Harvard International Law Journa, Summer 2001, by Sungjoon Cho, Presdert and
Fellows of Harvard College., 42 Harv. Int’| L.J. 419, 421.

%" McMillan, p. 15.
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Ministerid Declaration promised®  Austrdia and the EU, for example, have submitted
proposas to the WTO, which are reviewed next, but neither are likely to generate meaningful
reforms.  These discussions are taking place in the WTO's Rules Negotiating Group (RNG).*°
So far, the discussons have faled to promote any serious effort a reform. WTO members
reman duck in disagreements on how to even begin framing the negotiations around Article
XXIV’s procedura requirements, much less making progress on the thornier, substantive issues.
Members adso cannot decide if they want to amend Article XXIV, reach another *“Understanding
on the Interpretation of Article XXIV,” as was done a the conclusion of the Uruguay Round,®
or perhaps find some other means to address the problem.

Although numerous WTO members over the years have requested that the WTO clarify
the meaning of Article XXIV, only two members¥s Audrdia and the European Union¥shave
submitted forma proposals to the WTO on thisissue.

A. Australian Proposal % Redefine Article XX1V:8's* Substantially All Trade” Ruleto
Include All SectorsViaaNumerical Test

On July 10, 2002, Audrdia submitted to the WTO a proposal that would modify Article
XXIV:8's “subgantidly dl the trade’ (SAT) rule to require that RTA members establish that the

RTA has saidfied a numericd test tha would prevent the agreement from excluding large

% Doha WTO Ministerial 2001: Ministerial Declaration, Paragraph 29, WT/MIN(01)/DEC/1, Adopted on
14 November 2001.
%« Regionalism Talks Lag as Major Players Display Lack of Enthusiasm” Inside U.S. Trade, August 30,
2002.
1% |pid. In 1994, the Uruguay Round concluded with an “Understanding on the Interpretation of Article
XXIV” (UR), which addressed in a cursory manner a few of the many contentious issues surrounding the
statute. For example, the UR stipulated that XXIV:5's general incidence test (discussed earlier on page
10) be based on an overal assessment of weighted average tariff rates and applied, rather than bound,
tariffs. See UR Understanding, Paragraph 2. The Understanding, however, didn’t realy accomplish much
because it (1) focused mainly on tariffs while not addressing other forms of trade barriers and (2) it
merely reemphasized the importance of the WTO Council for Trade in Goods (CTG) in reviewing RTAs.
See Cho, p. 444-445. As mentioned on page 20, the CTG in 1996 was replaced by CRTA because of the
CTG's ineffectiveness in reviewing RTAs. And, as was discussed on page 21, CRTA heas failed to
accomplish its objectives. Thus, the UR did little to rectify Article XXIV.
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sectors of trade!®?  Austrdia’s proposad would set a numerica test based on six-digit taiff lines
of the Harmonized Tariff Schedule (HTS). RTAs would have to demondrate that they meet tis
numeric benchmark in terms of intra RTA liberdization to saisfy the SAT  requirement.
Otherwise, the CRTA would not approve the RTA.'% Although Austrdia did not specify a
percentage in the proposd, it previoudly set a 95% benchmark in a 1998 proposd to CRTA.%
However, Audrdia chose to base the test on tariff lines rather than trade volumes because, it
argued, this would make it eeser for the CRTA to evauate a RTA’'s compliance prior to its
implementation. A trade volume gpproach, Audraia contended, would be difficult to measure
since trade volumes change over the course of aRTA'simplementation. '

Audrdias proposd dtempts to clarify Artide XXIV:8's SAT requirement to win its
long-standing conflict with the EU about the EU's sectord excluson of agriculture under the
SAT requirement.!® However, the proposal¥sdthough an atempt to facilitate CRTA’s andysis
of this issue¥.did not address the systemic problems discussed earlier that surround CRTA's
ingbility to issue decisons on RTAs. Thus, the Audrdian proposd is not likdy to accomplish
much even in the unlikely event that the proposd is adopted in the Doha negotiations.

B. European Union Proposal¥ Promote Formation of “ Deep Integration” RTAs

In early July, the EU countered Austrdia's proposd with one that favors a trade volume
goproach.  Unlike the Ausraian proposa, however, the EU’s proposd is reatively slent on the
SAT requirement. In fact, the EU proposa doesn't attempt to address Article XXIV’s systemic

shortcomings, other than emphasizing that the WTO lega framework for RTAs needs to be

101 «Ey, Australia Offer Competing Proposals on Regional Deals,” Inside U.S. Trade, August 2, 2002.
See* Submission on Regional Trade Agreements by Australia,” Negotiating Group on Rules, World Trade
Organization, TN/RL/W/15, July 9, 2002.

192 1hig,

103 Id

104 Id

1% See earlier discussion of this issue on page 15.
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daified®® Instead, the EU proposa distinguishes between two types of RTAs (1) dassic
RTAs tha merdy liberdize taiffs and (2) “deep integraion” RTAs that go deeper by
eiminaing non-tariff bariers and harmonizing regulatory standards among RTA  members X’
The EU in the proposa favors deep integration RTAs because forming them would make
discrimination againgt third parties “objectively difficult and economicaly meaningless”'%®  The
EU proposd adso would dlow developing countries the flexibility to take on lesser commitments
in RTAs (for example, with longer phase-in periods for reductionsin tariffs).*%°

The problem with the EU’'s agpproach is that it is seen by some in the WTO Rules
Negotiating Group (RNG) as being too genera and not connected to reforming RTA rules.
Instead, they see it as a more conspicuous way for the EU to negotiate more agreements with
developing countries under the guise of RTAs raher than under unilaterd preference
arrangements (UPAS).1®  Under UPAs, the EU has to secure a unanimous waiver from al WTO
parties under GATT Article I's “Most Favored Nation” clause. This process is a burdensome,
time-consuming, and costly one. Some in the RNG fed thet the EU’'s proposa smply represents
an attempt by the EU to avoid having to secure UPA waivers.'?

At a CRTA meding following the EU's submisson of its proposd, Audrdids

Ambassador to the WTO, David Spencer, told CRTA that it is ironic that the EU was now

atempting to reform RTA rules given the EU's high-levd of interes in negotiating RTAS

1% |nside U.S. Trade article, August 2, 2002. See “ Submission on Regional Trade Agreements by the
European Communities and Their Member States,” Negotiating Group on Rules, World Trade
Organization, TN/RL/W/14, duly 9, 2002.
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especidly with developing countries™*?  Spencer reportedly asked the CRTA rhetoricdly if the
EU was attempting to “shut the barn door after the horses have bolted.” 12

Although Audrdia and the EU are the only WTO members that have advanced specific
proposas, other members have emphasized to the WTO the need to reform and clarify Article
XXIV. Last week, for ingance, Turkey informed the WTO that it favors a quantitative approach
for a RTA to comply with Artide XXIV:8s SAT requirement.!* Japan and Hong Kong have
urged the WTO to apply a dricter interpretation of the word “substantid”, arguing that XXIV:8
should require up to 95 percent of intraRTA trade and that WTO members such as the EU
should not be able to “pick and choose” sectors they want to exclude from RTAs

A mgor issue that has surfaced thus far in these prdiminary discussons is whether
changes and darified rules on RTAs should apply to exiging RTASs, or only to new ones.
Countries that favor gpplying changes to exising RTAs include Japan, Korea, Hong Kong,
Austrdia, New Zedland, India, and Pakistan.''® Most WTO countries are againgt the retroactive
aoplication of new disciplines on RTAs!’
The U.S. has not taken a forma position on whether Article XXIV should be amended.*'®

Although it welcomed the Audrdian and EU proposads, the U.S. has raised severd quegtions

about both proposds, including whether the EU beieves that any reforms to Artide XXIV

12 “EU, Australia Seek to Spur Progress on WTO Vetting of Regional Trade Pacts,” WTO Reporter,
Egreau of Nationd Affairs, by Danid Pruzin, July 11, 2002, p.2.
Ibid.
114 «q bmission on Regional Trade Agreements, Paper by Turkey,” Negotiating Group on Rules, World
Trade Organization, TN/RL/W/32, No. 02-6502, p. 3.
i: “WTO Countries Wrestle with Rules on Regional Agreements,” Inside U.S. Trade, October 19, 2001.
Ibid.
1T \WTO Members Step Up Work on Rules on Regional Trade Deals,” Inside U.S. Trade, June 14, 2002.
18 An Inside U.S. Trade articlein August (“Regionalism Talks Lag as Major Players Display Lack of
Enthusiasm” Inside U.S. Trade, August 30, 2002) reported that the “U.S. appears to be uninterested in
negotiating new rules on RTAs and instead prefers Article XXIV issues be addressed by WTO dispute
settlement panels.” It aso suggested that Washington was “cold” to the idea of RTA reform. | have
discovered no evidence to suggest that this characterization of the U.S. position on RTAs has any
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should apply to exising RTAs!'® No proposals or communications to the WTO by Washington
have been submitted on this issue so far. Since the Presdent sgned the Trade Act of 2002 in
Augug, the U.S. has made the pursuit of RTAs its number ane priority in U.S. trade policy. In
remarks before the Nationa Press Club in October, for example, U.S. Trade Representative
Ambassador Robert B. Zoellick set out a ten-point plan for the new U.S. trade agenda.  The first
four of these points involve pusuing free trade agreements with Chile, Singapore, Morocco,
Austrdia, Centrd American countries, and Southern African nations'® The tenth point in
Zodlick's agenda was to push for new membership in the WTO by Russa and developing
countries*#

C. Other Proposals

In addition to the EU and Audrdia proposds, there have been suggestions from
academia on these issues. These include srengthening not only Article XXIV’s language, but
dso the powers of the WTO bodies examining RTAS, including CRTA. Jeffrey A. Schott
concludes that the CRTA “cannot maintain oversight of [RTAS in red time’ and recommends
that WTO representatives be assgned to work with regiona trade organizations such as the
Economic Commisson for Latin America and Caribbean, the Organization of American States,
the Transatlantic Business Didogue, and the APEC Secretariat.’?>  Schott argues that WTO staff
could serve both as an information source for these RTAS compliance with WTO rules and a

monitor for these RTAS progress in meeting requirements of GATT Article XXIV. Schott

accuracy, other than the fact that the U.S. has (so far at least) been relatively silent on RTA reforms and
has yet to submit aforma proposal to the WTO.
19 «EyY, Australia Seek to Spur Progress on WTO Vetting of Regional Trade Pacts,” WTO Reporter,
Bureau of Nationa Affairs, July 11, 2002, by D. Pruzin.
120 « G| obalization, Trade, and Economic Security,” Remarks at the National Press Club, Robert B.
1Zztlnel lick, U.S. Trade Representative, October 1, 2002, pps 9-10.

Ibid.
22« aunching New Global Trade Talks: An Action Agenda,” Ingtitute for International Economics,
Washington, D.C., September 1998, Jeffrey J. Schott, p. 16.

29



further argues that the WTO CRTA could hep to coordinate and reinforce multilatera trade
reforms of major regiona dedls such as APEC and FTAA, both of which are expanding. '3

Rg Bhda of George Washington University has suggested that the WTO Appellate Body
could teke a dronger role in managing ill-equipped GATT provisons such as Article XXIV.
Bhaa argues that the Appelate Body could, via a report or set of reports, set important judicia
precedent in defining ambiguous language in Artide X XIV.124

Bhagwati suggests that, at the time of Articde XXIV sanctioning, one price to be pad
should be "the smultaneous reduction of externd tariff (implicit and explicit), pro rata to the
progressive dimination of interna trade barriers''®® He dso suggests indirect options, including
modifying Article XXIV to rule out RTAs with diverse externd taiffs (free trade agreements) by
members and permit only RTAs with common externd tariffs (customs unions). Bhagwati
argues that this would mogt likdly ensure a reduction in tariffs He dso suggests ingsting on
cusoms unions, but aso writing into Article XXIV "the requirement that the lowest tariff of any
union member on an item before the union must be pat of the common externd taiff of the
union.*?®  Some scholars have suggested that RTA members liberdize to reduce diverson and
induce trade cregtion with nonmembers. Bhagwati has suggested a RTA’s common externd
tariff be bound a the minimum for each of the RTA’s taiff headings dthough this is such a
demanding test, it may not be feasible X2
Another approach would be a case by case evduation of a RTA's compliance with the

GATT am of net-trade cregtion. McMillan (1991) proposed a smple test on whether the RTA

results in less trade between member and outsde countries. McMillan argues that a more

123 1bid,

124 “The Power of the Past: Towards De Jure Stare Decisis in WTO Adjudication (Part Three of a
Trilogy)”, George Washington International Law Review, 2001, Symposium on Globa Trade Issues in
the New Millennium, p. 924.

> Bhagwati, Regionalism and Multilateralism; An Overview,” p. 16.
Ibid.
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graightforward approach to XXIV would not only srengthen its compliance, it makes more
sense economicdly.  The admissbility test, he suggests, is grounded in economic theory while
the current rule is unsupported by economic fundamentals in addition to being more
complicated.*?®  Although not perfect, Bhagwati regards McMillan's proposa as “ingenious’ and
argues that some verson of McMillan's test could replace in Artice XXIV the proviso "the
current requirement not to raise the average externd tariff."+%°

The problem with these proposas¥s however noble¥is that they not likely to ever see the
light of day inthe WTO.

V. Analysis¥ Changesto Article XXIV Are Unlikely due to Outweighing Interestsin
Regionalism and WTO Ingtitutional Barriers

The gap between the problems around Article XXIV and potentid reforms is enormous.
The few proposas discussed above might as well be tantamount to trying to “boil the ocean’.
There are three mgor factors that are likely to prevent overhauls to Article XXIV, even if more
concrete proposals emerge from WTO members.  First the WTO lacks the needed support for
changes by mgor players in the WTO, namey the U.S. and the European Union. Secondly,
even if such support were present, it is inditutiondly difficult to make changes to WTO rules.
Findly, the wesk, ambiguous Doha mandate is unlikely to focus the needed atention to make
changes. Each isexplored below.
A. Major WTO Countries Do Not Support Fundamental Reform

Any serious reforms to WTO rules would have to be advanced and supported by the
WTO's two biggest playersathe EU and the U.S. Since last November, efforts toward
implementing the Doha Agenda has log dgnificant momentum as the US. and EU have

launched aggressive campaigns to negotiate new RTAs.  Japan, which has traditionaly supported

127 «“Trade Blocs,” Published for the World Bank, Oxford University Press, New Y ork, New Y ork, 2000.
28 McMillan, p. 15.
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the WTO and dtrayed away from RTAS, has set out a new, rigorous Strategy for pursuing a host
of RTAs. In October, for example, Japan's Minidry of Foreign Affars Economics Affars
Bureau, issued a gtatement indicating its new emphass on regiond initistives A mgor reason,
Japan cited, is the fact that the EU and U.S. have pursued policies amed at credting large-scae
regiond trade initiatives. Japan asserted that ‘the current round of WTO negotiations could be
the last multilateral trade negotiations prior to the creation of these large-scale integrated
regional frameworks”*® In light of this, Japan concluded, “it is necessary for Japan as well to
address not only WTO negotiations, but also FTA trends in strengthening its economic
relationships with other countries.” 3

The ambivadence by the U.S. and EU on Artice XXIV reforms is driven by two
competing policy interests. On the one hand, both would like to see daificaion of RTA rules so
that they aren't excluded from any new regiona pacts. On the other hand, such reforms could
negaively impact the aray of exising RTAs tha both the US and EU have pursued and are
pursting®?  As dated earlier, the WTO's ingbility to determine whether RTAs comply with
Artide XXIV is essntidly a reflection of members not wanting to be harnessed by Article
XXIV and not wanting to risk incriminaing themsdves in future dispute settlement cases.
Bhagwati has doquently articulated this fear by dating that asking WTO members to adhere to

Article XXIV “islike asking criminds to decide on their own sentencing.” 133

129 Bhagwati, “Regionalism and Multilateralism; An Overview,” p. 18.
130 « Japan’s FTA Strategy (Summary)”, Japanese Ministry of Foreign Affairs, Economic Affairs Bureau,
October, 2002.
31 1hid.
132« Regionalism Talks Lag as Major Players Display Lack of Enthusiasm” Inside U.S. Trade, Augugt 30,
2002.
133As quoted on page 7 of “Securing the Peace Dividend in the Middle East: Amending GATT Article
XXIV to Allow Sectoral Preferencesin Free Trade Areas,” Michigan Journa of International Law, Spring
1997, David R. Karasik. Footnote 84. “AElI Book Summary, The Economics of Preferential Trade
Agreements,” (Jagdish Bhagwati & Arvind Panagariya, eds., January 1997.)
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Againg this backdrop, it's tough to image that the US and EU are likdy to push for
Article XXIV reforms. The evidence suggests the opposte.  The promotion of RTAS, not their
governance, istopping the agenda
B. Reform in the WTO isInstitutionally Difficult

Even if the US and EU favored substantive changes to Artide XXIV, there are
formidable indtitutional obstacles that would prevent the reforms from taking place. Changes in
the WTO are not easy. What challenges and hurdies must be overcome for the WTO to reform
itsruleson RTAS?

In an emall, Edwini Kesse indicated that any WTO Council (in this case, the Council on
Trade in Goods) could initiste a proposed amendment to WTO rules under Article X of the
Marrakesh Agreement establishing the WTO. Consensus anong WTO members, he indicated,
would have to be achieved to modify Article XXIV and other rules rdating to RTAs such as
Article V of the Genera Agreement on Trade in Services, and the Enabling Clause. WTO
members could aso make a change to the Understanding on Article XXIV of the GATT 1994 or
could resort to a brma amendment if there is a consensus. They could aso adopt a decison on
the gpplication of GATT Article XX V.13

The problem, Kessie points out, is twofold. One is reaching an agreement on which rules
need amendment. This is, in his view, the greatet chdlenge in amending GATT

XXIV¥% agreeing on what to amend. He points out that reaching a vote to effectuate changes to
WTO rules is extremdy difficult because WTO members¥seach with distinct, separate, and

unique and often conflicting interests in any one issue¥amust reach a consensus, but voting to

1% Email to Donad A. Cavert from Edwini Kessie, Counsdlor, Council & Trade Negotiations
Committee, World Trade Organization, Geneva, Switzerland, November 4, 2002.
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determine such a consensus seldom occurs.  It's a recipe for gridiock to making changes, or as he
says“itisvirtually impossible to obtain the required consensus to amend a WTO provision.” 13
Bhala (2001) has acknowledged the limitations in WTO inditutions ability to rectify
obsolete law. He has indicated that the WTO system has yet to officidly recognize the doctrine
of stare deciss, the absence of which truncates the legal force of the Appdlate Body’'s decisons
“Its decisions about how to interpret statutes, and how statutes fit together, remain technically

"136  The absence of such stare decisis, he argues,

only one-shot, unconnected transactions.
renders panel and Appellate Body reports as lacking any kgal teeth. The other bodies that could
effectuate such a change¥sthe WTO Minigerid Conference and the Generd Council¥ are,
according to Bhda, making every effort to avoid becoming the “legidature of the world trade
system”.®”  The reasons for not being able to look to WTO ingtitutions to update statutes,
according to Bhda, is that the WTO Conference and Council are politicaly pardyzed and are
dow, bureaucratic inditutions that are hindered by internad procedurd disputes. The root of al
of these barriers, he argues, may be a fear among WTO Members of surrendering more layers of
sovereign legidative power to the WTO. 28
C. Weak Doha Mandate Won't Strengthen Rules

Findly, reform efforts will be hindered by the Doha Declaration’s mandate, which is
extremdy wesk. Asking that the WTO “darify the exising rules’**® has been atempted for
years and persdently faled. The 1994 Underdanding, for example, did little to clarify RTA

rules. In the ongoing negotiations, members have yet to agree on how begin negotiaing the non

135 1bid.,

1% Bhala, p. 925.
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substantive, procedurad problems and have yet to take a direction on the thornier, substantive
iSsues.

What are the implications if no changes are made to GATT Artide XXIV or other RTA
rules in the current round of trade taks? Kess€'s concern is that the WTO's current inadequate
legd-inditutiona framework would reman and the legd problems surrounding RTAs would
only grow as RTAs continue to proliferate.  “That in turn would mean that there would be
differing interpretations of the relevant rules of the WTO and the paralysis in the decision-
making process to determine whether a regional trade agreement is consistent with WTO rules,”
Kesse says. “ My own view is that it would be a missed opportunity if WTO Members do not
take advantage of the negotiations to strengthen both the procedural and substantive rules
relating to regional trade agreements.” 14°

Lagt week, in a speech for the European Parliament, WTO Director Generd Supachai
Panitchpakdi voiced his concerned about RTAs diveting limited resources away from
multilatera negotiations. He concluded that a falure to srengthen Article XXIV ‘will be to the
detriment of all members...but small countriesTJwhich already suffer from limited negotiating
leverage and capacityOwill be disproportionately affected”**' Supachai encouraged WTO
members to exercise courage, leadership, and flexibility. “A meaningful effort has to be made in
the Doha negotiations to redraw the balance between regionalism and multilateralism...The

future prospects of many, many people depend on it.” 242

140 K essie email to Donald Calvert.
1! “The Doha Development Agenda: Challenges Ahead,” Speech of WTO Director General Supachai
Panitchpakdi, European Parliament, Brussals, Fourth EU-ASEAN Think Tank Dialogue, November 26,
2002.
142 1hid.
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VI.  Concluson

The world trade sysem is & a moment in history where it is seeking on one levd to
redefine and daify the rules governing the exidence of regiond trade agreements within the
multilateral system. At a deeper leve, it is dso druggling to edtablish a new, synergidic
relationship between regiondism and multilaterdisT?aone that yidds the maximum benefits
both routes toward trade liberdization can offer while, a the same time, preventing the
functioning of one from damaging the other.

The problems and issues surrounding RTAs and GATT Artide XXIV are symptoms of a
larger, more systemic problem¥zinterest in regiondism a the moment appears to be strongly
outpacing the interest in multilaterdism, the latter of which, one could aqgue is¥if not
waning¥a limping forward. If trade policymakers are to address this sendtive and difficult issue,
then the more fundamentd, unresolved quedions that are fuding the trade community’s
ambivalence and disregard for Article XXIV must be addressed. What is the red, long-term
interes of WTO members in the multilatera sysem? Are they willing to forsske some of the
short-run gains from regionalism in order to achiever the deeper, more-sysemic economic and
politica rewards that result from nondiscriminatory, multilaterd free trade?

The fact that this issue was placed on the Doha Development Agenda is a podtive sgn.
However, the difficulties in making meaningful changes to the Artide XXIV framework are
likey to prevent the changes from seeing the light of day. Hopefully, under the WTO's new
leadership and in the course of the Doha Round, world trade policymakers will see the
importance¥aand means¥sto reconcile the hurdles and contradictions posed by regiond trade

agreements within the world trade system.
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